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STATY, OF VERMONT
. RNVIRONMENTAL BOARD
10 V.3.,A.CHAPTER 151

RE: G. S. Rlodgett Declaratory Ruling #122
Shelhurne, Vermont

This is a declaratory ruling regarding the applicability
of 10 V.S.A., Chapter 151 (Act 250) to the construction of an
industrial facility to be located in Shelburne; Vermont. A
petition for this ruling was filed with the Environmental Board
on September 24, 1980 by the G.3. Rlodgett Co., the owner.of
the site. The FEnvironmental Board heard evidence and oral argu
ment on this matter on MNovember 12, 1980, and received addi-
tional information from the petitioner on December 8, 1980.
The only party participating in these proceedings was the -
petitioner, G.S. Blodgett Company, represented by Frederick M.
Reed, Esq. The Town of Shelburne was present, represented by-
Maregaret Elmer, Town Planner.

Findings of Fact

1. Petitioner G.S. Rlodgett Co. owns two adjacent tracts of
land in Shelburne, Vermont The first parcel, consisting
of 9.01 acres, was acquired by Blodgett in 1974. It is
the site of an industrial building of approximately 54,000
square feet, utilized by Blodgett for storage and parts
fabrication in the manufacture of commercial ovens. The
second tract of land, originally consisting of 45 acres,
was purchased by Elodgett in 1978. A parcel of approxi-
mately 5 acres, located at the west end of that tract,
has been conveyed to the Town of Shelburne, leaving
approximately 40 acres of this « tract in Blodgett's owner-
ship. The Town of Shelburne has adopted permanent zoning
and subdivision bylaws; the land involved in this petition
is zoned for industrial use.

2. Petitioner proposes to construct a second industrial build-
ing on the 40-acre parcel, immediately adjacent to, but
not connected to the existing manufacturing facility.

This facility, which will also be used in petitioner’s
manufacturing process, will cover approximately 150,000
square feet. We find that the land to be used directly
in the construction and operation of this facility is in
excess of ten acres. This finding is based upon the fol-
lowing, facts:

a. Petitioner's witnesses testified that the manufacturing
plant, together with the parking areas and stormwater
treatment area serving the facility, would directly
occupy 9.43 acres. “The land area involved in this




measurenent was outlined by peti&ioner's architect on
~ a plan of the site (Rxhibit #6).1/

%Y

I nspection Of Exhibit #6 reveal s several aspects of
this devel opnent that are integral to the construction

project but which were not included in the petitioner's
acreage cal cul ati ons:

(1) The roadway that will be constructed by petitioner
to serve this facility is clearly shown on Txhibit
#6 but was not included in the petitioner's acreage
cal cul ati on. Petitioner's architect testified
that this roadway will be approximtely 950 feet
in length; the paved surface will be 24 to 30 feet
wide. The road will be upgraded to town standards,
including provision for a €0-foot right-of-way,

l when plans are devel oped by R odgett for the

devel opment of the western part of the 40-acre

tract. The 60-foot right-of-way associated with

this 950-foot long road will enconpass in excess
of 1.3 acres.

| (2 The railroad siding that will be constructed by
E petitioner to serve this facility is clearly shown
h on Fxhibit #6 but was not included in the peti-

i tioner's acreage calculations. Approximately 350
) . feet of this siding will be located on Rlodgett's
’ 3 9.0l-acre parcel. "he 50-foot right-of-way asso-
I ciated with this new construction wll enconpass
I four-tenths of an acre in addition to the acreage
i calcul ated by the petitioner as being involved
1 in this project.
l

(3 The devel opnent of this manufacturing facility
wi |l involve considerable |andscaping to inprove

| the attractiveness of the project and to satisfy

| the requirements of the permt granted Blodgett

i b% the Town of Shel burne. Txhibit #€ indicates

” that | andscaping and screening will be added al ong

| at least 700" of the length of the new access road

W Addi tional plantings are shown along the access

|

road serving the existing manufacturing facility,
and to the north of that facility. Finally,
wxhibit #6 shows an area denoted, "Existing dense
trees & brush to remain" as part of this project.
Testinony of Blodgett's wi tnesses and the helburn
Town Planner reveals that this area is dedicated
to the project as part of the Town's approval of
the manufacturing facility, because this area is

~ 1/ Al'though the area outiined by M. Lamphere, the petitioner's
" I -architect, scaled fromFxhibit #4, appears to enconpass closer
’ " to 11 acres, for the purposes of this decision, we have utilize
the 9.43 acre figure supplied by the petitioner. The potential
difference does not alter the outcome of the decision.




needed and required to screen the new building from
view of the surrounding area. Altogether, the areas
to be landscaped or retained as screening as part
of this project encompass at least two acres not
included by the petitioner in its calculation of
land involved in the development.

c. In summary, then, the land directly utilized in con-
struction or incidental to the use of this facility is,
at a minimum, 13.1 acres..

The construction of the new manufacturing facility is part,
of a plan to develop a much larger area of the petitioner’s
Lo-acre tract. Although the petitioner has not yet defined
its specific intentions for the development of the western
part of the tract, its representatives maintained through- -
out these proceedings that it intended to develop the land
for a commercial use, and we find that such development is
both planned and reasonably likely. The plan for this
project (Exhibit #6) shows that the access road will be
built with turnouts to accommodate future development in
the western part of the tract. The location, value and
physical characteristics of this land make it attractive
for commercial development; we find no inherent commercial
or physical limitation to the development of the remaining
27 acres .

Conclusions of Law

1.

The jurisdiction of Act 250 extends to the “construction
of improvements on a tract or tracts of land, owned or con-
trolled by a person, involving more than 10 acres of land
within a radius of five miles of any point on any involved
land, for commercial or industrial purposes.” 10 V.S A. -,
86001(3). Petitioner here proposes to construct a major'-
industrial facility on a tract of land encompassing 40 acres,
far in excess of the 10-acre threshold. Because the entire
tract of land upon which the development occurs must be
counted for the purpose of determining jurisdiction, we
conclude that this project requires a permit pursuant to 10
V.S.A. §86081(a). Board Rule 2(A)(2), restating this juris-.
diction, clearly states, "(i)n determining the amount of

2/ We note that we find petitioner’'s arithmetic puzzling. out

of a 40-acre tract, it claims only 9.43 acres involved in
the manufacturing facility. But in testimony and written
submissions, it repeatedly refers to the “remainder” of the
tract as encompassing 27 acres. This would leave 3.57 acres
unaccounted for.




land, the area of the entire tract or tracts of involved
| and owned or controlled by a person will be used."

In drawing this conclusion,' we are cognizant of the
adnonition of the Supreme Court that this Roard does not
have the authority to extend its jurisdiction beyond that
granted in the statute. cCommittee to Save the Rishop's
House v. Medical Center Hospital, 137 Vt.142 (1979). Ye
believe that the |anguage of the Act is clear -- jurisdic-
tion over commercial and industrial projects is stated in
terms of the acreage of each tract of involved land. The
tract upon which the construction of inprovenents occurs
is obviously "involved"; therefore, the acreage of the tract

Is to be counted for the purpose of determning jurisdic-
tion. The Court's decision in Bishop's HYouse 1S consistent

with this conclusion. In that case, the Court invalidated

t he Board's practice of automatically including as "invol ved
| and" any tract in common ownership within'a radius of five
mles, whether or not the tract was one upon which the con-
struction of inprovenents would occur. he Court did not
question, however, whether the acreage of the tract upon

whi ch the construction of inprovenents actually would occur
shoul d be counted for jurisdictional purposes.  See Bishop's
House at 150.

™ere are conpelling practical reasons to support this
interpretation of the language of the Act as well. To begin
with, we believe that the legislature foresaw the enornous
practical and admnistrative difficulties of enploying a
jurisdictional dividing line that woul d sonehow separate
a single tract of land into three categories: |and that
will Titerally be built upon; land that is functionally
"involved" in the devel opnent because of an inportant rela-
tionship conprehended by the criteria of the Act; and remain-
ing land in the sanme tract that is not at all related to
t he proposed development. |f such arule were to be imple-
mented, the jurisdictional process itself would overwhel m
the administrative process. The ®nvironmental Board and the
District Conm ssions would be forced to convene extensive
fact-finding hearings nmerely to discover whether the juris-
diction of the Act would apply in a given case. These hear-
i ngs woul d necessarily explore the nerits of the proposed
project just to reach the question of how nuch of the tract
of |and bein% built upon is involved in the project. Their
findings mght well require, and could well turn on the
results of detailed, and expensive, surveys of the square
footage of land affected or utilized by the project.

The facts of the present petition reveal how burdensome
this result would be. Petitioner claimed that the project
i nvol ves only 9.43 acres out of a parcel of 40 acres. Upon
detail ed questioning, the Roard discovered that this figure
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excluded the access road and landscaping areas, located on
the same tract of land, and obviously directly related fo
the construction of the facility. If we accepted peti-
tioner's argument, the square footage of these areas and many
other factors -- e.g. proposed lawns, and drainage areas --
would have to be calculated precisely in order to answer

the jurisdictional question. This is not an easy task,

For example, in this case, the petitioner’'s architect

indicated an area of involved land for this project on the
site plan; this area may encompass anywhere- from 9 to 11
acres. Precise calculation would require much more thorough
analysis and perhaps even an on-site survey. We do not
believe that the legislature intended to introduce this

high degree of uncertainty and cost into the determination
of acreage jurisdiction under Act 250. Jurisdiction turns
on the acreage of the tract of land upon which construction
occurs; this “bright limelle is administrable, reason-
able, and it is reasonably well crafted to serve the pur-
poses of the Act. We believe that the legislature intended
to make this choice when it enacted the jurisdictional
language that this Board employs.

The facts of the present case also highlight a second
practical reason for basing acreage jurisdiction on the
entire acreage of the tract that is built upon: the acreage
within the tract but not immediately built upon is available
for additional development or expansion of the initial
project. Petitioner admits that it has plans for future
development of the remaining 27 acres on this site. A
jurisdictional procedure that did not consider the entire
tract of land to be built upon would invite developers to
avoid the permit process by segmenting their projects,
claiming each segment to be separable. As this Board has
recently observed, such a result is contrary to the purposes
of Act 250. See In re State Buildings Division, D.R. #1121
(October, 29,19807.

Because we have found that the land directly utilized
in construction of, or incidental to the use of, this
facility is, at a minimum, 13.1 acres, we find it unnecessar;
to determine whether the 9.0l-acre tract and the existing
Blodgett facility are “involved” in this development for the
purposes of determining jurisdiction over the project. We
believe this to be an open question on the state of the evi-
dence put before this Board, We note that the access road
serving the existing facility will be widened with the
construction of the new facility; that the new and existing
access roads are physically interconnected; that the rail-
road sidings serving these facilities will beinterconnected
that the siding serving the new facility will be built in

part upon the 9.01 acre gract; and that significant areas

[ SSU— -
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of landscapi ng and screening, required by the construction
of the new facility, wll be located on the 9.0l1-acre tract.
These rel ationships are direct and physical, and they raise
the likelihood of increased inpacts upon the val ues sought
to be protected by Act 250 due to the close relationship

of these two facilities. PRecause we have found that nore
than ten acres of land -is involved directly in the devel op-
ment of the new facility, it is unnecessary for the Board

to determ ne whether the 9.01-acre tract is "involved | and"
within the meaning of that term as defined by the Suprene
Court in Bishop's House. Were this not our finding, we would
find it necessary to inquire further, so as to address fully
the issues identified by the Court in that case.

We now address petitioner's contention that this project
I's not subject to Act 250 jurisdiction because it does not
represent a large scale change in land utilization. Based
upon its interpretation of the decision in Rishop's House
petitioner argues that "if a project does not represent
a large-scale change in land utilization, then Act 250 wil |
not apply in any event (in towns having both zoning and sub-
division) even though the ten-acre limt may be exceeded."
Petitioner's Memorandum of Law (Novermber 10, 1980) at 3.
Yefind no nerit in this argument. First, we would observe
that the construction of a major industrial facility on a
vacant parcel is a change in land utilization even though
the zoning ordinance may have permtted the devel opnent for
nmany years. More inportantly, the jurisdiction of Act 250
is established by statute. The position advanced by peti -
tioner would elevate the explanatory |anguage of the Suprene
Court, interpreting statutory |anguage, above the plain
meaning of the statutory language itself. Ry definition,
if atract of land in excess of ten acres-is involved in
this devel opment, it is subject to the jurisdiction of
Act 250 because the devel opment presents the potential for
a large scale change in land utilization. We have found
that land in excess of ten acres is directly involved in
this devel opnent. We have also found that the construction
of inprovenents for conmercial or industrial purposes wll
occur on a tract of land in excess of ten acres. The project
is therefore subject to the permt requirements of Act 250.

Dated at Montpelier, Vernont this 18th day of May, 1981
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